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CLIENT GUIDE TO FINANCIAL SETTLEMENT ON DIVORCE
It is important to understand the options available to you before you decide how to deal with the financial arrangements between you and your spouse.
When can I make a financial claim and do I need to make one?

You can make a claim for financial settlement at the same time as your divorce and at any time after the Decree Absolute.  Court applications to deal with financial claims can still be made until you remarry.  
Failure to indicate an intention to make a financial claim in the divorce documents will not prevent a spouse or former spouse from making an application to court even after you have been divorced.   You should tick all the available boxes for financial orders in a petition even if you don’t intend to make any financial applications.   If this is done, there is no time limit in which a formal application for a financial order can be made although marriage and delay can affect financial provision.

Complications may arise if you wait too long to pursue any claims that are available to you.  For instance, property prices can fluctuate, you or your ex-spouse can purchase or acquire new assets or receive an inheritance or windfall that you did not have during your marriage.  Even winning the lottery after the divorce can have an impact on financial distribution.

You and your spouse should try to reach an agreement about financial matters as soon as you possibly can after commencing divorce proceedings to avoid the need to make an application to court to resolve matters.  If you are able to reach an agreement you will not need to make an application to court to resolve matters but you will need to have your agreement turned into a Financial Order/Financial Remedy Order which will set out the terms of your agreement.  The draft Order will need to be sent to the court together with a short statement (D81) setting out information about you and your spouse which will help the Judge to decide if the terms of your agreement are fair.  The Judge has absolute discretion to accept or reject the terms of your settlement.  It is not a simple “rubber stamp” exercise as the Judge will need to consider your agreement and the supporting documentation very carefully.
What are financial orders?

Financial orders are orders of a property or financial nature, including to provide maintenance or share a pension, that can be made by a court on divorce, dissolution of civil partnership, judicial separation or nullity. 

What sort of claims can be made?

· Property claims

Claims can be made against any property owned jointly by you and your spouse or even if the property is owned by one of you alone.  This can include claims against land, residential property or even commercial property.

Courts can order sale or transfer of property either in England and Wales or abroad or to change the terms on which the property is owned and when any equity within it can be realised.

The court can also order transfers of shares, life policies, property contents or collector’s items.

Any property owned by a trust or a limited company is beyond the direct reach of the court.  As such, the court cannot make orders to sell or transfer such property.
· Capital orders

The court can make lump sum orders for either you or your spouse to pay the other a sum of money.  This can be a one-off payment or a series of payments over a period of time.  The structure of the payment will depend on the circumstances of the case.

The payment can be ordered to be made on a specified date or at the same time of the sale or transfer of a property.

· Income orders

The court has the power to make various income orders for either your benefit or your spouse’s benefit.  Payments can also be made to your children if they are children of the family.

Payments made between you and your spouse are known as “periodical payments” or “spousal maintenance” orders.  One of you could be made to pay the other a regular monthly sum of money for a specified period of time or until the occurrence of a specified event.

The circumstances and length of the order depend very much upon the ages of any children, the amount that each of you can be expected to earn and the overall circumstances of the case.  An order will be made if one party needs money (eg to pay bills and housing costs) and the other party has surplus income (after bills and housing costs have been paid) from which “periodical payments” can be made.

The court cannot make an order for one party to pay to the other periodical payment once the receiving party remarries.  It is mandatory that periodical payments end upon remarriage.

· Financial support now
In some circumstances, the court can make an urgent order, known as a “maintenance pending suit” (MPS) order, for one party to pay the other party maintenance whilst the proceedings for divorce are ongoing.  As an interim measure, maintenance is usually paid at a lower rate than it might in the long term.  Interim maintenance is meant to cover the basic essentials, excluding long-term and capital expenses.

The court will only make such an order in circumstances where the paying party has sufficient surplus income from which to pay maintenance and the receiving party has a shortfall of income and cannot pay their bills and other outgoings.
· Legal Services payment orders
It is possible to make an application to the court for your spouse to pay your legal costs upfront if you are unable to find a way to pay for these costs yourself.  This can be an expensive application to make.  Serious consideration will need to be given as to what other funding options are available to you if you are unable to pay for your legal costs by using your own resources.  There is a risk in these types of applications that, if you are unsuccessful, you could end up having to pay your spouse’s legal costs as well as your own legal costs for the MPS application. 
· Maintenance orders for children
The Child Maintenance Service (CMS) generally deals with maintenance for children.  The CMS website contains a wealth of information as well as an online calculator at www.gov.uk/calculate-your-child-maintenance that will help you and your spouse to calculate the minimum sum of maintenance that should be paid.
The court is limited a regards to orders for payments specifically for children.
Most commonly this will happen where you and your spouse have agreed a sum of money that one of you will pay to the other for the benefit of the child(ren).  If you and your spouse reach an agreement on this basis, it is only binding upon you both for a period of 12 months from the date of the order.  After that 12 month period has passed, either party can go to the CMS and make an application for a CMS calculation.
The court also has the ability to make orders for children in the following additional circumstances:-
(a) Where the child(ren) suffer(s) with a disability;

(b) Where the child(ren) is/are in full time education or training;

(c) Where the paying parent has been assessed to pay the maximum sum by the CMS, the court has the jurisdiction to make a “top up” order;

(d) Where either parent or the child resides overseas.

In certain circumstances, it is possible that the maintenance can extend beyond a child’s 18th birthday and beyond the time a child is at university.  Financial obligations that both parents have for their children cannot be terminated, unlike the financial obligations you have for each other.

· Pension orders
The court can make the following types of pension order:

(a) Pension sharing – The court can order that a pension or pensions be shared.  You and your spouse can agree what percentage of the pension(s) you will share or the court can decide whether there should be a pension sharing order.  Normally all pensions, including the state pensions are taken into account when calculating an appropriate percentage share.  The share has to be recorded by way of percentage; a set amount cannot be used.  Sometimes the court can decide to exclude pensions that were built up before the date of the marriage. The court has the discretion to do this and may use it in appropriate cases.
In general, the person with the larger pension will share some of their pension(s) with the person who has less pension benefits

In some cases, the pension trustees will allow you to become a separate member of the same scheme as your ex-spouse.  They may insist on an external transfer of your pension share to a personal pension of your choice.  As the choices can be complex, independent financial advice should be sought to establish which route is the best for you.
Only an independent financial adviser will be able to advise you about what to do with your pension share once you get it.
Only after the pension sharing has been put into effect (implemented) by the trustees of the pension will the non-member spouse have their own pension fund.  The share they receive becomes their own pension and it cannot be taken away from them or varied.  If the member spouse dies 28 days or more after the non-member spouse gets the pension sharing order, their entitlement to the pension is not affected by the member spouse’s death.  Once the pension sharing order has been implemented, the pension can be taken at any time, subject to the rules of the pension scheme.

(b) Pension attachment – These are rarely used these days as attachments do not create a “clean break”.  Choosing pension attachment, means that you become entitled to a proportion of your ex-spouse’s pension, but have no influence over when or how your ex-spouse takes benefits.
Problems arise when the member spouse decides not to take the income from the pension until the age of 75, for example.  The court has no power to order a member spouse to retire on a certain date or at a specific age.  If the member spouse dies, the non-member spouse’s entitlement to their pension income will stop.  If the non-member spouse remarries, they will lose their pension income under the terms of a pension attachment order.
Although the court will set out the non-member’s entitlement in an order, this will always be subject to the possibility that the member spouse will apply for a variation of the order in the future.  Therefore, pension attachment orders are not fixed and can be subject to change.

After a pension attachment order has been made, the member spouse could stop making any contribution to this pension.  The non-member spouse is not permitted to make a contribution to the pension scheme as it remains in the member spouse’s name.  This means that the pension may not increase in value at all between now and when the member spouse takes the pension income.

Overall, most people find that pension attachment offers little certainty and so would not choose this option, although in rare cases there are valid reasons for considering it.

· Pension offsetting

This is a way for one spouse to take other assets instead of touching the other spouse’s pension(s).  The difficulty with this is that there is no widely accepted way of calculating what is a fair sum to take instead of sharing the pensions.  The higher courts stated that £1 in a pension fund is not worth £1 in savings, but we do not know any more than that.

Often a Pension Actuary, Independent Financial Adviser (IFA) or Chartered Financial Planner can be involved as a joint expert.  This means that the expert is asked to provide a report to the court about pension distribution.  The expert can be asked to calculate how much your share in your spouse’s pension should be worth as an offsetting figure.  The expert is likely to use two or three different methods of calculation as examples, rather than producing one final answer.  This can be a useful aid to settlement or to a judge when deciding how the assets should be shared between you.

Pensions are a complex subject area.  They are specialist, tax efficient investment vehicles that are designed to produce an income when you retire.  The valuations provided are sometimes a poor reflection of the benefits that the scheme will provide and some schemes have valuable benefits that would be lost on transfer.  The value of a pension fund and the income it produces on retirement are two distinct matters.
If either you or your spouse have pensions, you should take independent financial advice from an adviser who is experienced in pensions and divorce matters at an early stage.  A number of financial advisers are accredited through an organisation called Resolution and any one of them will be able to assist you.  You may be required to consider a number of choices that you need to make about any pension(s) and, although your lawyer can give you legal advice, they cannot provide you with financial advice as they are not authorised to do so.  It would be an offence under the Financial Services and Markets Act 2000.  You should, wherever possible and when advised to do so, take independent financial advice. 
· Costs orders

It is very rare in financial proceedings for the court to make a costs order.  The general rule the court will follow is that each party will pay their own legal costs.  However, when a situation arises where the court has to consider making a costs order against a spouse, they will usually do so in the following circumstances:

(a) Where one party has failed to comply with orders of the court, rules or practice directions;

(b) Where one party has pursued their case unreasonably;

(c) Where a party has defended their case unreasonably;

(d) Where one party made a reasonable open offer that should have been accepted but the other party did not accept it and thereby incurred further costs.

The court will only make orders where it is just and reasonable in all of the circumstances to do so and where it would not destabilise the final division of assets to make a costs order.

You should therefore be ready to fund your own litigation proceedings.  There is little chance for the recovery of your legal costs unless your spouse does something that the court considers sufficiently serious to justify departing from the general rule.  This is because each of you is paying your costs out of family money.
Remarriage/Delay/Death

If either party remarries after Decree Absolute, that party cannot make any applications for:

· Periodical payments orders (spousal maintenance)

· Lump sum orders

· Transfer of property order

· Settlement of property order

· Variation of a nuptial settlement order

Orders for periodical payments stop on the remarriage of the person receiving the payment.

The right to apply for a pension sharing order is not lost on remarriage.

If a party remarries, they can still apply for a financial order after their remarriage, as long as they have ticked the appropriate boxes in their divorce application and their application has not been dismissed on divorce.  If a remarried ex-spouse makes a financial application, the court is likely to take into account the availability of their new spouse’s resources and the impact of these on the ex-spouse’s financial needs.
As stated above, there is no time limit preventing applications for financial orders and applications can be made many years after a divorce.  It is not advisable to delay making a financial claim as this may only result in increased and unnecessary costs and hostility between the parties.  In addition, the court may be unable to make an order that reflects the merits of the case.

Spouses remain married until Decree Absolute has been pronounced.  If one party dies before Decree Absolute as been obtained, the parties are still married at the date of death.  For inheritance purposes, this means the marriage still exists.  The divorce cannot proceed any further and orders for financial provision, property or pension sharing are not effective and not capable of being enforced.

If an application for a financial order has been finalised and Decree Absolute obtained, financial orders are enforceable if one of the parties dies.

If Decree Absolute has been obtained but no financial order exists when one party dies, the surviving party would not be able to bring a claim for financial orders.  They may lose any inheritance under a Will or, where there is no Will, the intestacy rules would no longer apply to them.

What if we decide to do nothing about our financial claims and/or we have no assets?

Where neither spouse wants to make a financial claim against the other, it is still advisable for an application to be made by consent for each spouse’s claims to be dismissed (a “clean break order”).  It is important to consider what effect not having any form of financial order could have upon you in the future.  Financial claims can still be made by a former spouse against the other many years after the marriage ended simply because the parties did not deal with their financial claims at the time of the divorce.  In these circumstances, both spouses may not have been aware that they were leaving their financial claims open.  As explained above, delaying a financial application can be extremely costly and create unnecessary acrimony between former spouses and their families. 
MAKING A FINANCIAL APPLICATION

We cannot agree so how do I apply for a financial order?
The applicant will be required to attend a Mediation Information and Assessment Meeting (MIAM) before starting proceedings for financial orders to see if the parties' claims can be resolved through alternative dispute resolution, rather than litigation. 
If an application becomes necessary, the applicant will need to complete and file with the court a Form A and pay the relevant court application fee (currently £225). The court generally issues the application within a few days of receiving it. The court will then send each party a sealed copy of the Form A with a Form C (Notice of First Appointment (FDA)) and Form G (Notice of Response to First Appointment).

Form C contains details of the date and time of the First Appointment (FDA) (set 12 to 16 weeks from Form A being filed) and the dates for the parties to file at court and exchange the documents set out below with one another:

· A detailed statement of information about their financial circumstances in Form E, no later than 35 days before the FDA.

· The following documents, no later than 14 days before the FDA, namely:

· a concise statement of the issues between the parties;

· a chronology which sets out significant dates relating to the marriage;

· either a questionnaire setting out the further information and documents each party requires from the other having seen their Form E, or a statement that no such information or documents are required; and

· a completed notice in Form G, stating whether the party will be in a position at the FDA to treat it as a Financial Dispute Resolution hearing (FDR). A First Appointment can be used as an FDR where there has been extensive pre-action disclosure or the case is straightforward and no further disclosure is needed. 
An estimate of costs incurred by each party has to be produced at each court hearing in proceedings for financial orders (with a copy supplied to the other party) and the applicant will be required to file a bundle of relevant documents for each court hearing (one A4 size ring binder, with no more than 350 sheets of paper and 350 sides of text).  If the applicant does not have legal representation but the respondent does, responsibility (and associated costs) for preparation and filing of the court bundle will fall to the respondent’s lawyer.
What happens at the First Appointment?

Unless the court orders otherwise, the FDA must be attended by both parties. The key purpose of the FDA is to define the issues in dispute and save costs. Directions are given on how to proceed. The hearing is usually conducted by a District Judge. The judge determines issues such as:

· Whether the questionnaires need answering and the timetable for answers. The District Judge may strike out any questions he/she deems to be unnecessary or inappropriate.

· What, if any, documents must be produced.

· Whether there should be a valuation of any substantial asset (for example, the former family home) where the parties cannot agree the value. Both parties are usually expected to share the cost of any valuation.

If a party has not produced a properly completed Form E, the FDA may have to be adjourned and the party in default may be ordered to pay the costs that have been wasted by the adjournment.

The judge will consider whether any other information is required before the case proceeds to the FDR. The FDR is usually fixed six to eight weeks after the FDA.  The  FDA Order will set out a timetable of what needs to be done by you, your spouse and/or your lawyers between the FDA and the FDR.  It is important to ensure that you adhere to the timetable.
Preparing for the Financial Dispute Resolution hearing
No later than seven days before the FDR, the applicant must file at court details of all settlement offers and responses, including those that are made "without prejudice" (meaning they are privileged from disclosure to the court). After the FDR, these documents are returned to the applicant and not retained on the court file.

What happens at the Financial Dispute Resolution hearing?

The purpose of the FDR is to give guidance to the parties about the likely outcome if the case were to proceed to a Final Hearing (FH). This is to help the parties reach agreement and avoid the costs of the FH. The FDR gives the opportunity for discussion and negotiation and both parties must attend personally unless the court orders otherwise.

The judge or district judge hearing the FDR has no further involvement in the case.

The judge will give a clear indication about what is likely to happen on major issues such as:

· Housing needs of the children of the marriage and the parties.

· Whether the former family home and/or any other property should be sold.

· Whether there should be pension order.

· Whether a clean break is appropriate.

At the end of the FDR, if the parties have agreed a financial settlement, the court may make a consent order setting out their agreement.
What can parties expect if the case goes to a final hearing?

If no agreement is reached at the FDR, the court gives directions to prepare the case for FH. This includes fixing a date for the FH and a timetable for filing evidence. The directions may require the parties to:

· File at court, and exchange with each other, narrative statements outlining factors under section 25 of the Matrimonial Causes Act 1973 that are relevant to achieving a fair financial settlement (such as the parties' income, earning capacity and financial needs). The court considers these factors when deciding the case at the FH.

· Provide updates of the financial disclosure previously made in Form E or otherwise, including up-to-date valuations of assets, such as the former family home and pensions funds

At least 14 days before the FH, the applicant must file at court and serve on the other party their open proposals, setting out the financial orders the court should make. At least seven days before the FH, the other party must file and serve their response.

At the FH, the parties may give evidence on oath and may be cross-examined. Generally, the parties' cases are presented by barristers who make representations on their behalf. The time allocated for the FH varies depending on the complexity of the case. Generally, a FH can be expected to last for two days where there are relatively limited assets.

Who pays the costs?

The general rule is that each party is responsible for their own costs in proceedings for financial orders.
How can Batt Broadbent help me?

Our family team can help and guide you through the financial process.  

We are pleased to be able to offer assistance in the following ways:

· Where you and your spouse have reached an agreement either as a result of direct discussions between you or through mediation, we can assist in the preparation of the documents that need to be sent to the court to reflect what you and your spouse have agreed.  The agreement will need to be approved by the court to ensure that it is legally binding upon you both.
· If you and your spouse cannot reach agreement but do not want to resort to making an application to court to resolve the issues between you, we can assist you with what is known as “voluntary financial disclosure”.  Through this process, you and your spouse will be required to prepare and exchange details of your financial positions in an open and honest way with the intention that this will lead to a negotiated settlement.  We can then assist with the preparation of the documentation that will need to be presented to the court to turn your agreement into a financial consent order.
· If agreement simply cannot be reached and an application to court becomes necessary, we can assist and guide you through the application process, details of which are set out above.
· If you and your spouse are willing to consider dispute resolution as a means of resolving the issues between you, rather than resorting to court proceedings, you may wish to instruct our Resolution trained collaborative practitioner who can assist you through the collaborative law process. 

For more information please contact Lin Cumberlin on 01722 411141 or email lin.cumberlin@battbroadbent.co.uk
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